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IN THE COURT OF THE SUB DIVISIONAL JUDICIAL MAGISTRATE(S), DHUBRI 

   GR Case No 769/2013                         

    U/S 341, 323, 352, 34 IPC                                                                                                                                          

State of Assam   

        V/S                                                                                            

1. Abdus Salam Ahmed 

2. Sobhan Ali 

                    ……………………Accused Persons. 

         Present: Sri S. S. Sharma,   AJS                                                                  

Sub Divisional Judicial Magistrate(S), Dhubri 

        Appearance :  

                                For the State: Adv. Rakesh Kr. Roy, Ld. APP 

                                                           For the accused:  Adv. I. Hussain 
                                                                                    Adv. M. R. Prodhani 
 
          Date of evidence:    16-11-2016, 03-02-2017, 16-05-2017, 09-11-2017                                   

Date of argument:   30-04-2019                                                                          

Date of judgment:   06-05-2019 

 

J U D G M E N T 

         BRIEF FACTS OF THE CASE 

1.   The case of the prosecution in a nut shell is that on 22.10.2013, 

the informant had lodged an FIR at Dhubri Police-Station, stating that on the same 

day itself, at around 12:00 PM, the accused persons mentioned in the FIR have 

wrongfully restrained the informant on the way at the time of when she was going 

to attend a meeting at Binapani Mahila Sangha and have dragged her by holding 

her hair after which she was thrown in the ground. The informant has stated that 



2 | P a g e  
 

the accused persons have disrobed her by pulling her clothes and have also 

assaulted her. The informant has stated that the nearby persons including the 

shop-keeper had come to the place of occurrence and have saved her life. The 

informant has also stated that the remaining accused persons have encouraged 

the accused person namely Sobhan Ali to outrage the modesty of the informant. 

The alleged conduct of the accused persons has compelled the informant to lodge 

an F.I.R. at Dhubri Police Station. 

  

INVESTIGATION BY POLICE  

2.  Receiving the FIR, Dhubri Police Station had registered a case and 

started investigation. On completion the above named accused persons were 

charge sheeted and their names were forwarded to face trial.  

 

APPEARANCE, COPY AND OFFENCE EXPLAINATION 

3.  On appearance before the court, copies of all relevant documents were 

furnished to the accused persons as per section 207 Cr.P.C. Then after hearing 

both sides as well as upon perusal of the relevant materials available on record, 

particulars of offence under section 341, 323, 352, 34 IPC were read over and 

explained to the accused persons to which they have pleaded not guilty and 

claimed to be tried. 

TRIAL 

4.    During trial, the prosecution has examined the informant and four other 

witnesses in order to bring home the allegations leveled against the accused 

persons and has declined to adduce any other evidence and prayed for closing of 

the prosecution evidence. The statement of the accused persons under section 

313 Cr.P.C. were recorded in a separate sheet and kept with the case record. The 

accused persons have declined to adduce any evidence from their side.  I have 

heard the argument put forward by the learned Assistant Public Prosecutor and 

the learned defense counsel as well as have gone through the entire evidence 

available on record and also the case record. 
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5.       POINTS FOR DETERMINATION:- 

i.   Whether the accused persons on 22.10.2013 at around 12:00 PM 

in the afternoon in furtherance of their common intention have wrongfully 

restrained the informant on the way in front of the shop of one Babu 

when she was proceeding towards Binapani Mahila Sangha from her 

house and thereby have committed an offence punishable u/s 341 read 

with section 34 of IPC? 

ii.   Whether the accused persons in furtherance of their common 

intention on the same day, time and place have assaulted the informant 

namely Parbati Bala Roy and have caused hurt to her and thereby have 

committed an offence punishable u/s 323 read with section 34 of IPC? 

iii.   Whether the accused persons in furtherance of their common 

intention on the same day, time and place have assaulted the informant 

namely Parbati Bala Roy without grave and sudden provocation and 

thereby have committed an offence punishable u/s 352 read with section 

34 of IPC? 

 

   DISCUSSION, DECISION AND REASONS THEREOF 

6.                To determine these points, the prosecution has examined the informant 

and four other witnesses in order to support the evidence in the trial. An analysis 

of the evidence available on record is as follows: 

7.   PW-1 namely, Parbati Bala Roy, has stated in her evidence in chief before 

the Court that on the day of the incident at about 12/12:30pm when she was on 

her way to attend a Mahila Samittee meeting which was scheduled to take place 

in the courtyard of one Gajen Master and had put her mobile for charging on the 

way, in one Babul's shop,  the accused persons namely Sobhan Ali and Abdur 

Salam Ahmed have verbally abused her by using indecent language after which 

they have caught hold of her hair and have thrown her in the ground. PW-1 has 
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stated that thereafter Sobhan Ali had pushed her neck with his leg and the 

remaining accused persons have tore off her clothes which were being worn by 

her. PW-1 has stated that one Babu and one Kala have come forward and have 

rescued her, after which the remaining villagers have gathered at that place as a 

result of which the accused persons had left the place. PW-1 has finally stated that 

she had informed about the incident before Mahila Samittee and had lodged the 

FIR. 

8.  PW-1 during her cross examination has stated that the place of 

occurrence is near her house and has added that the meeting was with reference 

to one Binapani Sangha and it was scheduled to take place at 1 P.M. PW-1 has 

stated that she had started from home at 12 P.M. by means of walking and has 

added that it takes approximately ½ an hour to reach the meeting and has further 

stated that the place of occurrence is inside the market. PW-1 has stated that there 

were lots of people in the market and after hearing hue & cry, approximately 15/20 

persons have gathered in that place including one Kartik, Sontosh, Soptal and 

others. PW-1 has stated that another lady named Sompa from the Mahila Samittee 

has also reached the place of occurrence. PW-1 has stated that the accused 

persons have got their house at a distance of approximately ½ K.M. from the place 

of occurrence and has also stated that Dharmasala Out-Post is in the market area. 

PW-1 has stated that she had lodged the FIR on the next day of incident and has 

added that the police did not come to the place of occurrence although there was 

hue & cry and police also did not seize any torn clothes. PW-1 has added that 

police had recorded her statement after two days. Apart from the above she has 

denied all the suggestions being put to her by the Learned Counsel for the accused 

persons. 

9.  PW-2, namely, Sajahan Ali, has stated in his evidence in chief before the 

Court that the incident took place at around 12/12:30 P.M. at Durahati Bazar and 

has added that at the time of incident he was in the Panchayat Office which is at 

a distance of 25/30 Metres from the place of occurrence. PW-2 has stated that 

after hearing hue & cry he went to the place of occurrence and had seen that 

accused Sobhan was quarreling with the informant and both of them were 
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assaulting each other. PW-2 has stated that thereafter one Babu had come and 

had separated them and thereafter had left the place.  

10.  PW-2 during his cross examination has stated that there were many 

people present at the time when the scuffle took place and has added that he was 

present in the Panchayat office at the time when the incident took place. PW-2 has 

stated that he cannot say the reason as to why the quarrel took place. Apart from 

the above he has denied all the suggestions being put to him by the Learned 

Counsel for the accused persons. 

11.  As far as PW-3, namely, Babu Barman, is concerned, the said witness was 

declared hostile by the Learned Assistant Public Prosecutor at the stage of his 

evidence-in-chief after which he was duly cross-examined. 

12.  PW-4, namely, Reza M. A. Amin, who is the Medical & Health Officer has 

stated in his evidence in chief before the Court that on 23.10.2013 he was posted 

at Dhubri Civil Hospital and on that day he had examined one Parbati Roy, aged 

about 26 years and has added that upon local examination he had found that there 

was tenderness with swelling over the left side of the face and the neck. PW-4 has 

stated that according his considered opinion, the injury is simple and caused by a 

blunt object. PW-4 has also stated that the victim was examined with reference to 

Dhubri Police Station General Diary Entry No.934, dated 23.10.2013 and has added 

that the person was being escorted by WPC-741/Maya Rani Mazumdar. PW-4 has 

stated that he had identified the injury report as Ext.1 and has further identified 

his seal & signature as Ext.1(i).  

13.  PW-4 during his cross examination has stated that he has not mentioned 

the shape of the swelling and also the colour of the injury and has added that such 

type of injury may also occur due to falling over a hard substance.  

14.  PW-5, namely, Abdur Rezzak Mollah, who is the Investigating Officer of 

this case has stated in his evidence in chief before the court that on 23.10.2013, 

he was serving as In-Charge of Soilmari Petrol Post under Dhubri Police-Station. 

PW-5 has stated that on the day of the occurrence, the Officer-in-Charge of Dhubri 
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Police-Station had received an FIR from one Parbati Roy which was registered as 

Dhubri Police-Station case No.947/13 and was registered U/S 341, 354(B), 343, 

109, 34 IPC and after he was endorsed with the investigation of the case, he had 

proceeded to the place of occurrence and had prepared the sketch-map in the 

place of occurrence after which he had examined the witnesses including the 

informant. The Investigating Officer of this case i.e. PW-5 has identified the sketch-

map as Ext.2 and has further identified his signature in the sketch-map as Ext.2(i). 

PW-5 has stated that the injured was sent to Dhubri Civil Hospital for medical 

examination on the same day when the FIR was being lodged. PW-5 has stated 

that after completion of the investigation he had submitted charge-sheet against 

the accused persons U/S 341, 354, 323, 109, 34 IPC. PW-5 has identified the 

charge-sheet as Ext.3 and has further identified his signature in the charge-sheet 

as Ext.3(i). 

15.  PW-5 during his cross examination has stated that as per the case-diary, 

the date of occurrence of the alleged incident is 22.10.2013 and the sketch-map 

was drawn by him as was shown by the informant. PW-5 has stated that the 

Medical Examination report was received by him from the Dhubri Civil Hospital 

after 2 months from the date of examination of the victim. Apart from the above 

he has denied all the suggestions being put to him by the Learned Counsel for the 

accused persons. 

16.   I have heard argument from the learned Assistant Public Prosecutor as 

well as the learned counsel for the accused persons and have gone through the 

entire evidence available on record and also the case record. Accordingly, I deem 

it fit to analyze the evidence adduced by the prosecution witnesses and in that 

process if the evidence adduced by PW-1 is taken into consideration then it appears 

that PW-1 namely Parbati Bala Roy, who is the informant herself has casted 

incriminating materials against the accused persons by stating that on the date of 

the incident when she was on her way to attend the meeting, she was being 

abused by the accused persons and was also assaulted by them in front of the 

shop of one Babu after which her clothes were tore off by the accused persons 

and accordingly, they have left the place.  
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17.  Now in order to examine the veracity of the statement made by the 

informant as PW-1 in her examination in chief, if the cross-examination part of her 

evidence is carefully perused then it appears that PW-1 during her cross-

examination has stated that on the day of the incident, PW-1 was going to attend 

a meeting of Binapani Sangha which was scheduled to take place at 1 PM and as 

such she was out of her house by 12 PM and has added that after had reached the 

place of occurrence inside the market, the accused persons have assaulted her in 

the market. PW-1 during her cross-examination has also stated that the accused 

persons have got their residence at the distance of ½ KM from the place of 

occurrence. It is pertinent to mention that although PW-1 has stated that the 

accused persons have tore off her clothes, yet during her cross-examination she 

had stated that the police did not seize any torn clothes and has added that the 

police did not come to the place of occurrence although there was hue & cry being 

raised and also in spite of the fact that there was Dharmasala Police Out Post in 

the market area.  

18.  It is noteworthy to mention that as the informant herself is being adduced 

as PW-1 in this case, therefore, before forming any opinion about veracity of the 

overall evidence adduced by PW-1 in this case, I deem it fit to analyze the 

statements of the remaining prosecution witnesses in connection with the evidence 

adduced by the informant. Accordingly, in order to do so, if the case record is 

carefully perused then it appears that apart from the informant, the prosecution 

has adduced four other witnesses including the Investigating Officer & the Medical 

Officer, out of whom two were independent witnesses. It is also pertinent to 

mention that out of two remaining independent witnesses, one amongst them 

namely, Babu Rahman, who was adduced as PW-3, was declared hostile by the 

prosecution side during his evidence-in-chief as he had made a contradictory 

statement in this case as a prosecution witness. Whereas, the remaining 

independent witnesses namely Sahjahan Ali who is adduced as PW-2 by the 

prosecution side has given his version as a witness in this case and the same 

appears to be away from any short of influence or inducement being made from 

external sources looking at the quality of the deposition made by him.  
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19.  Now if the evidence of the remaining independent witnesses i.e. PW-2, is 

taken into consideration, then it appears that PW-2, namely, Sahjahan Ali, has 

corroborated the version of the informant by saying that the incident took place at 

about 12/12:30PM, at Dharmasala Bazar and has added that on the day of the 

incident he was at a distance of 25 to 30 metres from the place of occurrence and 

had come to the place of occurrence after hearing hue & cry. PW-2 has also stated 

that after reaching the place of occurrence, he had seen that both the informant 

and the accused person, namely, Parbati Bala Roy and Sobhan Ali were quarreling 

with each other and both side have assaulted each other. PW-2 has also stated 

that thereafter they were separated by one person named Babu.  

20.  Moving towards the cross-examination part of PW-2, it appears that at 

the time when the incident took place, he was inside the Panchayat Office and as 

such has stated that he cannot say the reason as to why the quarrel took place. 

21.  At this juncture, if the evidence adduced by PW-3 is perused, then it 

appears that before PW-3 was declared as a hostile witness by the prosecution 

side, he had stated that he had seen the accused person, namely, Sobhan Ali and 

the informant, namely Parbati Bala Roy, quarreling and moving at the place of 

occurrence and as such, if the version of PW-3 is taken into consideration to the 

extent of his deposition before he was declared as a hostile witness by the 

prosecution side, then it appears that his version as prosecution witness is relevant 

to the extent that the informant as well as the accused person namely Sobhan Ali 

were found engaged into a quarrel with each other on the day of the occurrence. 

Moreover the same resembles with the version of PW-2, who has reiterated the 

same by saying that he had seen the informant as well the accused person 

quarreling each other at the place of occurrence. That being so, I find strength in 

the version being adduced by PW-2 as a witness, because as discussed earlier, the 

version adduced by PW-2 is found to be away from any short of influence being 

made by the either side and furthermore, if the sole version of PW-2 is taken into 

consideration then it appears that PW-2 is an independent witness in the very first 

instance and had reached the place of occurrence after hearing hue & cry where 
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he had seen that both the informant as well as accused person were assaulting 

each other.  

22.  Now if the reliability of the evidence adduced by PW-2 is taken into 

consideration, then it appears that although PW-2 during his cross-examination 

has stated that he cannot say the reason behind the quarrel between informant 

and the accused person, yet his evidence with respect to his version as an eye 

witness to the incident of physical assault between the informant and accused 

person namely Sobhan Ali remains intact and could not be shaken by the defence 

side and in the absence of any contradiction on that behalf I find no ground to 

disbelieve the same.  

23.  As such, it appears that apart from PW-1 the factum of assault upon the 

informant was corroborated by PW-2 who is an independent witness in this case.  

24.  Moreover I deem it proper to mention that as the offences against the 

accused persons have been read over with reference to the ingredients of the 

offences punishable under section 341, 323, 352 of the Indian Penal Code 

therefore after appraisal of the evidence adduced by the prosecution witnesses, I 

deem it fit to reiterate the relevant provisions of law under which the ingredients 

of the alleged offences have been cited and in that process the following sections 

of law are doted down. 

25.     Section 319:- Whoever causes bodily pain, disease or infirmity to any 

person is said to cause hurt. 

26.    Section 323:- Punishment for voluntarily causing hurt- Whoever, 

except in the case provided for by section 334, voluntarily causes hurt, shall be 

punished with imprisonment of either description for a term which may extend to 

one year, or with fine which may extend to one thousand rupees, or with both. 

27.    As such it becomes crystal clear that in order to fall under the criteria 

mentioned in section 319 there must be an act which must cause bodily pain, 

disease or infirmity to any person. 
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28.    Section 339:- Wrongful restraint.- Whoever voluntarily obstructs any 

person so as to prevent that person from proceeding in any direction in which that 

person has a right to proceed, is said wrongfully to restrain that person. 

29.    Exception:- the obstruction of a private way over land or water which 

a person in good faith believes himself to have a lawful right to obstruct, is not an 

offence within the meaning of this section. 

30.  Section 341- Punishment for wrongful restraint.- Whoever wrongfully 

restrains any person shall be punished with simple imprisonment for a term which 

may extend to one month, or with fine which may extend to five hundred rupees, 

or with both.  

31.  As such it becomes crystal clear that in order to fall under the criteria 

mentioned in section 339 there must be an obstruction to a person in order to 

prevent him from proceeding towards the direction in which that person has got 

the right to proceed.  

32.   Section 352:- Punishment for assault or criminal force otherwise than 

on grave provocation:- Whoever assaults or uses criminal force to any person 

otherwise than on grave and sudden provocation given by that person, shall be 

punished with imprisonment of either description for a term which may extend to 

three months, or with fine which may extend to five hundreds rupees, or with both. 

33.  Explanation:- Grave and sudden provocation will not mitigate the 

punishment for an offence under this section. If the provocation is sought or 

voluntarily provoked by the offender as an excuse for the offence, or if the 

provocation is given by anything done in obedience to the law, or by a public 

servant, in the lawful exercise of the powers of such public servant, or if the 

provocation is given by anything done in the lawful exercise of the right of private 

defence. 

34.  Whether the provocation was grave and sudden enough to mitigate the 

offence, is a question of fact.  
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35.   Accordingly, perusal of section 352 IPC, reflects that in order to fulfill the 

ingredients of that section there must be an assault or use of criminal force 

otherwise than on grave and sudden provocation given by the other person. 

36.  After the ingredients of the offences punishable under section 341, 323 

and 352 of the Indian penal Code are carefully perused coupled with the perusal 

of the evidence adduced by the prosecution witnesses, it appears that apart from 

PW-1, none other witness could testify about any incident of wrongful restraint 

being committed by the accused persons in this case. Moreover the question of 

wrongfully restraining the informant does not come into play in this case because 

the informant has herself stated in the FIR as well as in her evidence-in-chief as 

PW-1 that she had made a halt in the way by allowing her mobile to be kept for 

charging in the shop of one Babu and has also stated that the accused persons 

have verbally abused her in that place coupled with the assault upon the informant. 

As such, the informant has herself contradicted her own statement by giving two 

different version of her own statement in this case at different point of time. 

Accordingly, on the basis of discussions made above I find it difficult to believe 

that the informant was wrongfully restrained by the accused persons and as such 

the ingredients of section 339 IPC does not come into play and accordingly the 

accused persons are acquitted from the offences U/S 341 IPC. 

37.  Also if the ingredients of section 352 IPC are carefully perused, then in 

order to fulfill the same it is necessary to prove that there must be an assault or 

criminal force being inflicted upon a person and that too must be made otherwise 

than on grave and sudden provocation. As such, if the evidence adduced by the 

prosecution witnesses of this case are carefully analyzed, then apart from the 

informant, none other witness has stated that the informant was assaulted by the 

accused persons without grave and sudden provocation being given by the 

informant. To corroborate the same, if the version of PW-2 being the independent 

witness is taken into consideration that he has clearly stated that after hearing hue 

and cry he came to the place of occurrence and had seen accused Sobhan being 

engaged in to a fight with the informant. Furthermore, it is pertinent to mention 

that before PW-3, namely, Babu Rahman was declared as a hostile witness by the 
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prosecution in this case, even he has stated in his evidence in chief before the 

court that both the informant and accused person, namely, Sobhan Ali were 

quarreling and were coming towards him.  

38.  At this juncture, I deem it fit to mention that although PW-3 was declared 

as a hostile witness by the prosecution side, yet the statement made by him 

reflecting that both the informant and accused namely Sobhan Ali were quarreling 

with each other is relevant from the view point of section 352 IPC since the 

statement reflecting the informant and accused Sobhan Ali engaging into a quarrel 

is being made by PW-3 before he was declared as a hostile witness by the 

prosecution side. 

39.  Henceforth, from the perusal of the overall evidence available on record 

it appears that none other witness except the informant has stated that she was 

assaulted by the accused persons without grave and sudden provocation being 

made from her side upon them and as such, looking at the quality of evidence with 

respect to the ingredients of section 352 of the Indian Penal Code, I find it difficult 

to hold that the accused persons have assaulted the informant without grave and 

sudden provocation being inflicted from her side and as such, it appears that since 

the ingredients of section 352 IPC could not be established against the accused 

persons therefore, the accused persons are acquitted from the offences U/S 352 

IPC.  

40.  Now with this I move on to determine the veracity of the statements 

being made by the prosecution witnesses with respect to the ingredients of section 

319 IPC which requires that there must be bodily pain, disease or infirmity to a 

person and accordingly if the evidence of the prosecution witnesses are carefully 

perused then it appears that apart from the informant, the allegation of assault 

upon her is being corroborated by PW-2 who is an independent witness, wherein 

he stated that he had seen the accused person, namely Sobhan Ali assaulting the 

informant. It is pertinent to mention that the independent witness namely 

Shahjahan Ali as discussed earlier has been found to be reliable as far as his 

deposition as a witness in this case is concerned, and the said witness had only 
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implicated one of the accused person i.e. Sobhan Ali but did not implicate the 

remaining accused person namely Abdus Salam Ahmed and since the independent 

well as reliable witness namely Shahjahan Ali has failed to implicate the remaining 

accused i.e. Abdus Salam Ahmed with respect to his involvement in the instant 

case I deem it fit to confer the benefit of doubt in favour of accused Abdus Salam 

Ahmed in this case.  

41.  At this juncture, I deem it fit to mention that section 134 of the Indian 

Evidence Act, 1872 requires that no particular number of witness shall in any case 

be required for prove any fact, therefore I find strength to lean in favour of the 

sole version of PW-2, namely, Shahjahan Ali who is found to be a reliable as a 

independent witness in this case and the evidence adduced by him is found to be 

cogent, convincing and clear and is of such a quality then the court can implicit 

confidence on his version.  

42.  Also it is pertinent to mention that the informant as PW-1 has only and 

specifically implicated accused namely Sobhan Ali with respect to the assault being 

made upon her and did not categorically implicate the remaining accused person 

namely Abdus Salam Ahmed although his name was mentioned by her on an 

overall basis and as such, I find no strength to lean in favour of the deposition 

made by PW-1 as the same lacks force regarding the implicating materials with 

respect to the remaining accused namely Abdus Salam Ahmed. Accordingly 

accused Abdus Salam Ahmed is given the benefit of doubt in this case for the 

reasons discussed above and as such accused person namely Abdus Salam Ahmed 

is acquitted from the ingredients of section 319 of the Indian Penal code this case 

and is set at liberty.  

43.  As far as accused Sobhan Ali is concerned, it has already been established 

by the prosecution witnesses that accused Sobhan Ali has assaulted the informant 

namely Parbati Roy and as such, I deem it fit to determine the nature of assault 

and the gravity of the injury sustained by her after perusal of  the injury report as 

well as the deposition of PW-4 namely Dr. Rezza M. A. Amin and upon careful 

perusal of the same, it appears that the medical examination which was conducted 
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after following the due procedure at the time of investigation reflects that the injury 

sustained by victim Parbati Bala Roy is simple in nature and is caused by blunt 

object. Also I deem it fit to mention that upon perusal of the deposition of PW-4, 

I find no ground to disbelieve him since there appears no apparent material 

omission on record which could have rendered his testimony as a witness 

improbable. 

44.  To put in a nutshell, after appraisal of the entire evidence available on 

record it appears that since the ingredients of section 319, 339 & 352 IPC could 

not be established against the accused person namely Abdus Salam Ahmed 

therefore accused Abdus Salam Ahmed is acquitted from the offences U/S 341, 

323, 352 read with section 34 of the Indian Penal Code and is set at liberty.  Also 

it appears that the ingredients of section 339 & 352 IPC could not be established 

against the remaining accused person namely Sobhan Ali and accordingly, accused 

Sobhan Ali is acquitted from the offences U/S 341 & 352 of the Indian Penal Code. 

Whereas, the ingredients of section 319 IPC gets well attracted against accused 

Sobhan Ali and as such accused Sobhan Ali is convicted in the offence U/S 323 of 

the Indian Penal Code. 

45.  However, before discussing the reasons about the consideration of the 

convicted accused person namely Sobhan Ali with respect to his prayer for allowing 

him to avail the benefit given to him under the provisions of the Probation of 

Offenders Act 1958 as well as under Section 361 of Code of Criminal Procedure, I 

deem it fit to reiterate the following provisions which as follows: 

46.   Section 361 of Code of Criminal Procedure:- Special reasons to 

be recorded in certain cases. Where in any case the court could have dealt 

with. - (a) accused person under section 360 or under the provisions of the 

Probation of Offenders Act 1958, or (b) a youthful offender under the children Act 

1960, or any other law for the time being in force for the treatment, training or 

rehabilitation of youthful offenders, but has not done so, it shall record its 

judgment the special reasons for not having done so. 
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47.  Accordingly it is well established that the law has been made by the 

Legislature with the intention of allowing the youthful offender to avail the benefit 

of the Probation of Offenders Act keeping in mind certain considerations and as 

such there remains a legal requirement to the extent that when any person not 

under twenty one years of age is convicted of an offence punishable with fine only 

or with imprisonment for a term of seven years or less, or when any person under 

twenty one years of age or any woman is convicted of an offence not punishable 

with death or imprisonment for life, and no previous conviction is proved against 

the offender, if it appears to the Court before which he is convicted, regard being 

had to the age, character or antecedents of the offender, and to the circumstances 

in which the offence was committed, that it is expedient that the offender should 

be released on probation of good conduct, the Court may, instead of sentencing 

him at once to any punishment, direct that he be released on his entering into a 

bond, with or without sureties, to appear and receive sentence when called upon 

during such period (not exceeding three years) as the Court may direct and in the 

meantime to keep the peace and be of good behaviour. 

48.  Furthermore the Hon'ble Supreme Court of India in Ved Prokash Vs. 

State of Haryana MANU/SC/0256/1980, 1981 1 SCC 447, has observed 

about the applicability of Probation of Offenders Act, wherein it was observed it is 

the duty of the sentencing Court to be activist enough to collect such facts as have 

a bearing on punishment with a rehabilitation slant. A little later in the judgment, 

it was held that: Even if the Bar does not help, the bench must fulfill the 

humanizing mission of sentencing implication such enactment as the Probation of 

Offenders Act. In other words the Court was so of the view that punishment should 

be rehabilitative and humanizing and, therefore, need not necessarily be retributive 

in character. 

49.  Accordingly after discussing the relevant proposition laid down by the rule 

of law, I am of the considered opinion that the convicted accused person namely 

Sobhan Ali should be given one opportunity to prove himself to be a law abiding 

citizen and as such keeping in mind about the provisions of Probation of Offenders 

Act as well as the facts and circumstances of this case wherein it is established 
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that both the informant as were as the accused person namely Sobhan Ali were 

engaged in a quarrel with each other on the day of the occurrence, I deem it fit to 

allow convicted accused person namely Sobhan Ali avail the benefit of the 

Probation of Offenders Act which he is otherwise entitled. 

50.  Considering all aspects discussed herein before, this Court is constrained 

to hold that convict namely Sobhan Ali is entitled to get the benefit of section-4 of 

Probation of Offenders Act. Hence, the accused person above named shall be 

released on furnishing a bond of Rs. 10,000/- (Rupees Ten Thousand only) with 

one surety of like amount with a condition to appear before this court and receive 

the sentence as and when called upon during a period of next one year from the 

date of furnishing the bond and in the meanwhile, the convict namely Sobhan Ali 

shall keep the peace and maintain good behaviour in the society.  

 

O-R-D-E-R 

51.    In view of the discussions made above and the decisions arrived 

at the points for determination I am of the considered opinion that the ingredients 

of offences under section 339, 319 and 352 of the Indian Penal Code i.e. wrongful 

restraint, causing hurt and assault or criminal force otherwise than on grave 

provocation  could not be established against the accused person namely Abdus 

Salam Ahmed therefore accused Abdus Salam Ahmed is acquitted from the 

offences U/S 341, 323, 352 read with section 34 of the Indian Penal Code and is 

set at liberty. His bail bond shall remain in force for a period of 6 months in view 

of section 437-A Cr.PC. 

52.   Also it appears that the ingredients of section 339 & 352 IPC could 

not be established against the accused person namely Sobhan Ali and accordingly, 

accused Sobhan Ali is acquitted from the offences U/S 341 & 352 of the Indian 

Penal Code. Whereas, the ingredients of section 319 IPC gets well attracted against 

accused Sobhan Ali and as such accused Sobhan Ali is convicted of the offence 

punishable U/S 323 of the Indian Penal Code. 



17 | P a g e  
 

53.   After hearing the convict as well as his learned counsel, I have 

considered the prayer for releasing convict namely Sobhan Ali on probation as per 

the provisions of Probation of Offenders Act.  It also appears that there is no 

previous criminal record against him and as such I deem it fit to release the 

aforesaid convict on probation of good behaviour. Accordingly in the light of the 

facts and circumstances of the present case, I hereby suspend the sentence and 

allow the convict Sobhan Ali to go on probation under section 4 of Probation 

Offenders Act on furnishing PR bond of Rs. 10,000/- with a condition that he shall 

maintain peace and good behavior for the next one year. 

54.   Let a copy of this judgment be given to the convict Sobhan Ali free 

of cost forthwith. The Bail Bonds of convict Sobhan Ali is extended for six months 

in view of section 437-A Cr.PC. 

55.            The case is disposed off accordingly. Judgment is prepared and 

pronounced in the open court.  Given under my hand and seal of this court on this 

6th day of May 2019. 

56.   Let a copy of this order & judgment be forwarded to Probation 

Office, Dhubri and he shall submit a report periodically after three months during 

the period of probation.  

 

 

                                           S. S. Sharma 

Sub Divisional Judicial Magistrate(S),                                

Dhubri. 
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APPENDIX 

           LIST OF WITNESSES 

FOR PROSECUTION: 

    P.W.1------------------ Parbati Bala Roy  

    P.W.2------------------ Sajahan Ali 

    P.W.3------------------ Babu Barman 

    P.W.4------------------ Reza M. A. Amin 

    P.W.5------------------ Abdur Rezzak Mollah 

COURT WITNESS 

 NIL 

FOR DEFENCE 

 NIL 

       PARTICULARS OF THE CASE                                                     

           Date of evidence:    16-11-2016, 03-02-2017, 16-05-2017, 09-11-2017                                   

Date of argument:   30-04-2019                                                                          

Date of judgment:   06-05-2019 

 

       PROSECUTION EXHIBITS 

 Ext 1------------- Medical report 

 Ext 1(i)----------------Signature of M.O 

 Ext 2-------------Sketch Map 

 Ext 2(i)---------------- Signature of I.O 

 Ext 3-------------Charge Sheet 

 Ext 2(i)---------------- Signature of I.O 

 

DEFENCE EXHIBITS 

 NIL 

 

 COURT EXHIBITS 

 NIL 

 


